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QUESTIONS PRESENTED 

1. The question is whether or not the United States District 
Court should have granted the motion to suppress the evidence of a 
gun as illegally seized from the appellant without probable cause. 

2. The question is whether or not the motion t® dismiss the 
indictment for the lack of a speedy trial should have been granted. 

3. The question is whether the prosecution attempted to bring 
to the attention of the jurors matters not proper for their con- 
sideration, including {a) asking the appellant if a robbery com- 
piainant was brought in and asked to identify him, after the Court 
had ruled there would be ne impeachment under the Luck doctrine; 

____(b) asking the appellant if the police were attempting to pin a bum 

rap on him; {c) having three guns marked for identification in open 
court and displayed by the marshals in front ef the jury; (d) hav- 
ing witnesses testify to taking guns from other parties than the 
appellant at the seene of the arrest when the appellant was the 
sole defendant in the ease; (c) in the prosecuter walking around 
the courtroom in front of the jury repcatedly clieking the gun al- 
Legedly taken from the appellant, (f£) in having peliec officers -~ 
ter the rear #f the eourtroem and asking the aggellant if these 
police offieers showed him a gung and (g) did the prosceutor in the 
closing argument argue facets not in evidenec by stating an office~ 


said he found a gun om another persgn found in the car with the 


appellant, and stating the question is who you believe, to the jury, 
when the testimony showed thc appcllant said he saw no | guns taken 


from anyone at the scene of his arrest. 


STATER? CASE 


On January 20, 1967, at approximatcly 2:45 a.m, O6ffiecr Franck 


“opped a vechiclic at Vermont and R Strects, Ns ™,, for! not stoppi~~ 


at a blinking red light. Previous to stopping the vchiele, the 
officer had head a look-out broadeast (MTr, Govt, Ex. L-transcript 
* Look-out) to be on the look out for two Negro maics, one 25-30 
years old, five feet ten, heavy built, dark couplexioncd, wearing 
dark hat, coat and dark trousers, and the other Negro nale being 
20-22, five fect five, mcdium build, woaring a brown jocket, armed 
with a pistol, last secn running south in the 1200 bloek ef the 
Figure Sth Street, N. W, | 


The vchicle that Offieccr Franck stoppcd was a Cadillac with 


four occupants in it and the vchiclc was hcading west on R SLreote 


N. W. The look-out broadeast furthcr stated that onc of the sus- 
-oets was supposcd to be named Frcddic Wilson, who hes up the «o~ 
>plainant about a month carlicr, | 
Officer Franck had thc driver of the vehicle show him his li- 
sense and then went back to his eruiscy wherc he radioed for help 


ond stated that he belicved two of the oceupants of the ear fitt-- 


ho deseription af the broadcast loek-eut he had just heard. 
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Thereaftcr another policc cruiser arrived at thc scone and a 
patrol wagon with Mctropoliten police officcrs, and the threc othcr 
Occupants of the car were removed from the car. 

The appcliant wes given 2 preliminary hearing on Januery 27, 
1SS7 and was indictcd on March 21, 1967. 

The eppcllant filicd motions to cismiss the indictmcnt for lack 
of 2 specdy trial in August, 1957 and Novembcr, 1967 were denicd. 
A motion for a trial date ccrtain was filcd January 26, 1969 and 
grantcé with the trial dete sct for Fcbruary 26, 1952. The trial 
Dcgan om March 7, 19635, The motion to suppress the cvidcnee was 
heard and denicd on Scptcmbcr 15, 1957, 

Upon arriving at thc secnc at Vermont andR Strccts, N, ., 
Privatc Hughcs (frB. 10) statcd that hc scarched the appcllant and 
found 2 gun on him, bceausc hc saw a gun taken from anothcr passcn- 
ger of the vchiclc as he arrived at the secnc, The prosccutor 
askcd Officcr Hughes (TreB. 17) if he had eceasion to discovcr 
peopic in the car who had conductce 2 holdup and was answercd in 
the negative, Thereafter, the prosccutor askcd if thcre were ~54 
other guns takcn off any othcr subjccts while Officcr Hughcs rae 
therc, and objection was madc and sustained to this question (TrB. 
15). | 

Thc government had Exhibits 1 and 2 (gun allegcdly taxcn from 
appellant anc >ulicts) markcd for idcntification, and thc dcfoensc 
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(TrB. 12) stipulatcd that the appcllant did not have 2 license to 
carry a gun in the District of Colum>i2a on that date (ers. 19). 

Thereaftcr, thc govcrnmcnt restcd and counscl nosngosbed the 
bench. The Court at the bench stated that we might 2s well take us 
the Luck issue. Thc government (TrB. 23) statcd that it had no 


particular reason for the use of the appellant's prior conviction, 


so the Court statcd that sincc there was no problen, the casc would 
proceed. : 

The appellant took the stand and stated that hc was in the car 
that was stopped for going half-way through a blinking red light. 
Appellant stated that thc officcr stopped them and the Griver of: 
the car went back to the police cruiser, while he and the other 
passengers sat in thc ear. The appellant stated thercafter two 


white police cars came up and the first thing he knew they were 


searched by the policemen. Hc statce they were told to get out of 


the car and put thcir hands on top of the car, and he was searched. 
Thereafter the appellant was asked by counsel (TrB. 30-31): 
Q. Now, you hcard the officer state that hc saw a gun being 
takcn from somebody clsc in your prcescnce-- What, if 


anything, did the officer take from you? ! 


A. They didn't take anything from me. [I didn't sec any gun 
until they took us down to No. 2 Precinct. | 


Q. You did not sce any gun? 
A. I didn't sce any. 


aha 


The prosecutor then cross-examined the appellant and asked the 

following (Trm. 6): 

‘ 

Q. Now, you say no guns were takcn from you or anyone else — 
that was in the car with you? 


A. Not to ay knowlecge. There was nothing taken from me. 
I don't speak about anysocy cise there. 


Q. But you didn't see any guns while you were there on the 
scene where the car was stopped? 


A. I saw the policeman's gun that he had on me. 


Q. But you didn't sce any other gun sticking out of any- 
body*’s pocket, is that correct? 


A. No, sir. 

Thereafter, thc government marked Exhibits 5, 5A, 6, 6A, 7 and 
7A (TrM. 6) for identification, which were three guns and bullets. 
The defense counsel objectcd to the introduetion of the pistols as 
being prejudicial, as two marshals attcmpted to break down thc guns 
anc clear them in open court in front of the jury. The prosecution 
at the bench stated that the guns werc going to be uscd to impeach 
the appellant by showing that thcy were taken from two soncoeesss in 
the vehicic with him. 

Thc prosecution askeé thc appcllant if he saw another passenger 
namcd Pendergraph being scarched and the appellant replicd that he 
had his hands on top of the car and couldn't sce anything. There 
were too many police officers around and he was handcuffed (Tri. 9) 


a 


The 
driver, 
Butler, 


The 


appelient steed that he did not see anyone scarehn thc 


Rufus “illiams, and hc did not sce anyone scarch Marshall 
another passenger in the vchicle. | 


i 
' 


prosccution askcd the appcllant again if he didn't testify 


on dircct examination that the police didn't take any ‘guns from any 


of the persons at the sccne, and the appellant said that the only 


guns he 


The 


Q. 


A. 


Qe 


Qe. 


A. 


Saw were down at the No. 2 Precinct (TrM. 10), 


prosecutor then asked (Tri. 11): 


i 


Now, you say the police dcidn‘’t find a gun on you, that 
they just pinned a bum rap on you, is that right? 


I saic they cidn't find a gun on mc. 


“ell, they just pinned 2 bum rap on you, is that right? 
Mr, “'intcr: Your Honor, I object, | 
The Court: The objection is sustained. 
By Mr. Lumbard: 

“here did that gun come from if it wasn't found on you? 


I don't know. | 


The prosccution then askcec where Marshall Butler, one of the 


passengers is today, and dcfcnse objected, and a bench conference 


was had (TrM. 12). Defense counscl statcd that he was afraid a 


question like that might causc the appellant to state that Butler 


was sent to jail in connection with having 2 gun on him in the same 


incident. 


The prosecutor then asked the appcllant (TrM. 15) : 
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Q. After you were arrested thcy brought in a robbery com- 
plainant and asked him if he could idcntify yous didn't 
they? 

Defense counscl objected and the Court sustained it. At a bench 
conference (Tr. 16), the prosccution snid that the basis of his 
question was to show that the appellant was taken before a complain- 
ant and the compleinant dic not identify him, and that the prosecue 
tion was trying to gct at the fact that the tendency of the appcl« 
lant's testimony was thet the policc tricd to pin 2 Dum rap on the 
appellant. The Court (Tri, 17-17) stated it was not going to per- 
mit any reference to bc made to prior convictions of the appellant. 
The prosecutor then statecé that he wanted to bring in the officers 
one by one and show them to the eppcllant and ask the appellant if 
he had ever scen thesc officers bcforc and so on, and the Court 
said that if he were tryinc to gct the same thing in in another wey, 
the Court would inot permit it (Trii. 13-19). Two officers were dis- 
played in this wey ance the defcnse objected (TrM. 24). | 

The government statcee that they were attempting to utilize four 

Gifferent officers to show whet happened on the scenc, and the Court 
agein statcd (Tr. 20) that unless thc government had cvidence to 
rebut the appellant's statcment, or to impeach his statcment that 
he didn't sce the gun, the Court was not going to lct the prosccu- 
tion go further with the gun »Susiness, or into the cqucstion of what 
some other people did by way of identifying appellant, or not, with 
respect to anothcr crime. 


~jJa 


| 


Thereaftcr, the prosecutor began to walk around the court click-— 


ing the gun in front of the jury and the defense counsel objected 
to this as being prejudicial (TrM. 21-22; TrM. 91). | 
| 
The government in rebuttal callcd Officer Breedlove who relatcd 


how he got the passenger Butler out of the vehicle and took 2 gun 
| 
from him (TrM. 64). An objection was made to questioning the offi- 


| 
cers (TrM. 65) one by one concerning guns taken from other passen- 


gers. Officer Breedlove statcd he didn't sce any gun taken from 


appellant (TrM. 70). Officcr “hited was then used asa rebuttal © 


| ~ 


| 
witness anc tcstified how he searched a passenger Pendergraph in thc 


vehicle and took a gtn from him (TrM. 76) but he never saw the ap- 


pellant being searched (Trii. 70). | 


| 


A motion for a mistrial was requested (TrM. °°) on the grounds 


that the prosecutor in inadvertently taking the gun offered in evi- 


dence and walking around in front of the jury box and around in 
| 


front of thc table where the prosccution sat, while he was appa- 
rently thinking and at the same time clicking the gun, was highly 
prejudicial. A motion for mistrial was also requested (TrM. °6) in 
having the three guns taken from the other passengers in the vehicle 
and markcd for identification and having a display by the marshals 


of cocking or breaking the guns ane clearing them in front of the 
| 

jury. A motion for mistrial was also made on the grounds that it 

was crror (TrM. 27) to ask, "Do you think the police were pinning 


| 
| 
| 
| 
| 
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a bum rap on you,” and in asking the appellant if he was identified 
or asked to be identificd in a2 lincup or at the precinct as an al- 
Zeged robber in some robbery that took place. 

In the closing arcument, the prosecutor (TrM. 105) argued that 
Officer Breedlove searched 2 man who sat in the car next to the 
appellant and took him out of the car and found a gun on him, but 
the appellant se2ic he Cicn't see any guns so the auestion is who 


you (the jury) Delieve. 


STATUTE INVOLVED 
Title 22, District of Columbia Coée, Section 3204, provides: 


No person shail within the District of Columbia carry cither 
openly or concealed on or about his person, exccpt in his dwell- 
ing house or place of »Susiness or on land possessed by him, a 
pistol, without = license therefor issue¢ as hereinafter pro- 
vided, or any dcadly or dangerous weapon capable of being so 
concealed. 


SUMMARY OF ARGUMENT 

The rccore clearly shows that thc motion to suppress the sciz- 
ure of 2 gun from the appellant on the grounds that it was made by 
an illegal search, shoule have »becn grantcd. The motion to supprcss 
transcript conteins an cxhirit, namely, the look-out broadcast, 
which was so vague in connection with the description of two Negro 
males, that it could have fittce just about any Negro male in the 
District of Columbia. Purthermorc the broadcast look-out had the 
Negro males running on foot, and not traveling in a Cadillac, and 
further, one of the names of the alleged robbers was givcn, so 


oe 


there was no probable cause of scarching the Reneriane who was 2 
passenger in a vehicle which was stopped for 2 traffic violation.’ 
The appellant was arrested on January 20, 1967 and was not 4 
tricd until March of 1962, although he made two motions to dismiss 
for lack of a specdy trial, and finally 2 motion to nee a Gate cer- 
tain for trial. The burden was on the government to show that the 
undue delay was not prejudicial. 
The government in prosecuting the casc continuously ever- 


prosecuted the case in a prejudicial manner before the jury, in 


having three guns openly displayed in front of the jury, which guns 
were not alleged to have been taken from the appellant, and in bring- 
ing on the officers to tcstify how they tok thcse guns from other 
parties, not co-defendants in the case, The perenne further at- 
tempted to infer the appellant was a robbery suspect;in asking the 
question concerning whether a robbery complainant was brought in and 


asked to idcntify the appellant. Furthermore, after/| the Court had 


ruled that there could be no impeachment under the Luck doctrine, 
such a qucstion would certainly be prejudicial. The cuestion of 
asking the appellant if the police were trying to pih @ bum rap on 
him and having the three guns marxed for identification in an open 
court and displayed by the marshals in front of the jury was preju- 
dicial, since this conduct was such that would cumulate in the minds 
of the jury and infor a criminal disposition of the appellant from 
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the acts of others. 

The testimony of the police officers that they found these guns 
on the other passengers in the vehicle was further prejudicial is 
tending to cmmulste evidence and corroborate the carrying of 2 gun 
Dy the appellant, when no rclationship exists therebetween and when 
no corroboration exists. 

Tac bringing | into the court, one by one, of the officers and .. 
Gisplaying then to the appellant anc asking the appellant if he oe 
shown 2 gun by the officers, was also cumulative evidence and cor- 
roborative evicence inferring to the appellant a carrying of a gun 
when no such inference or relationship therebetween should be drawn. 
This seme infercnce and prejudice occurred from the prosecutor walk- 
ing around the courtroom in front of the jury inadvertently clicking 
the gun, allecedly taken from thc appellant. 

The prosecutor's rebuttal testimony by the officers of their 
taking guns from other passengers in the vehicle and in arguing in 
his closing arguaent that the jury had a choice of believing one of 
the officers who tool: onc of the passengers out of the vehicle and 
took a gun from hin, and bclicving whcther or not the appellant did 
not see any guns taken from the passcnger that the officer testified 
he took the gun from, was prejudicial, because there was no conflict 
in testimony, but they were separate and unrclated testimony con- 
cerning two unrelated facts. This same officer testified that he 
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did not see the appellant with a gun. 


STATEMENT OF POINTS ’ 
The Court below crred in not granting the motion to suppress the 
evidence as being based on an illegal search, and in not sane 
the motion to dismiss te incictment for lack of a as trial, and 
in not granting the motion for mistrial on the grounds that the 


prosecution attempted to bring to the attention of the jurors mat— 


ters not propcr for their consideration in rendering a verdict. 


ARGUMENT 


I. Should the Motion to Suppress the Evidence as | Being 
Based on an Illegal Search Have Been Granted,’ “here 
the Appellant was a Passenger in a Vehicle Stopped 


for a Traffic Violation? | 


The appellant contends thet the Court below ea in overruling 
his motion to suppress the evicence because there ea no probable: 
cause fer the police officer to search the appellant |who was a mere 
passenger in a vehicle stopped for a traffic violation. | 


The appellant was committing no crime, the police officer did 


not sce the appellant commit any crime in his presence, and the po- 


lice officer merely had a broadcast look-out which reported two 
Negro males had committed a robbcry and ran on foot in another direc 
tion while the appellant was riding along in a new Cadillac in the 


officer's direction. Thc description of the Negro males could have 


a by 


fit the description of thousands of Negro males in the District of 
Columbia in Janu2ry, 1967, and besides that the Cacillac had four 
occupants, and not two persons as alleged in the broadcast look-out. 

It has Deen held that probable cause exist= where: 

“The facts anc circumstances within their (the officers) 

knowledge and of which they had reasonably trustworthy 

information, (are) sufficicnt in themselves to warrant 

2 aan of reasonable caution in the belicf that" an of- 

fense has been or is being committed. Brinegar v. 

Unites States, 337 U.S. 150, 175 (1949). 

Probable cause exists if the facts and circumstances 

known to the officcr werrant 2 prudent man in believing 

that the offense has been committed. Henry v. United 

A reesona>le ground of suspicion, supported by circum- 

stances sufficiently strong in themselves to warrant a 

cautious man in the belicf thet the party is guilty of 


the offcnse with which he is charged. Stacey v. Emery, 
S7 U.S. 642, S45 (177°). 


The Supreme Court hes s2ie that whilc evidence which would es- 
tablish the Cefencant's guilt in = criminal trial is not neccssary 
in order to establish probable cause to arrest or search, yet wacom 
mon rumor or report, suspicion, or cven strong reason to suspect" 
will not suffice. Fenry v. United States, 351 U.S. 9*, 101 (1959); 
Brinegar v. United States, 338 U.S. 160, 175 (1949); Loche v. United 
States, 2 U.S. (7 Cranch) 550, 553-564 (1213). 

Thus, since the broadcast loo-out description did not support 


the circumstances of secking the alleged robbers in a new Cadillac 


— 


and a group of four when only two were reported running on foot from 
the scene of the robbery, the scarch of the aepoTione lac':ed proba 

ble cause, anc henec there was no »asis for malzing aisearch of the 
appellant ané the scizure of an allcced pistol fron hia. The seatch 
of the appellant was thercfore illegal. | 


Since a search that is unlawful in its inception jis not vali- 


dated by what it turns up, Wong fun v. United States, 372 Sada, 


474 (1963), then the motion to suppress should have been granted and 
any evidence obtained as a result of such search should have been 
| 


suppressed. Miller v. United States, 357 U.S. 301, 312 (1953); Ker 


v. United States, 374 U.S. 23 (1963). 
II. The Motion to Dismiss the Ip,dictment for Leck of a 
Speedy Trial should Have Been Granted. | 


The appellant was arrestcé on January 20, 1967 and was not 


brought to trial until March 7, 196:, which was almost 14 months 


after his arrest. The appellant filed two motions for dismissal be- 
cause of the undue Cclay and they were denied. The appellant fur- 
there filec a motion to grant a trial date certain. ‘The appellant 

| 


cid not cause this undue delay and it was through no fault of his. 


. 


In Ross v. United States, 121 U.S. App . D.C. 233: 34S F.2d 210 
(1965), a seven-month delay in a narcotics case was held to be an 
undue delay. In the present case in which the dclay was substantial- 


\ 


ly longer than in Ross, had the appellant been convicted and received 
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the sentence which he Cid receive in the present case, he would have 
served it long before now, as the appellant was incarcerated for 
over a 13-month period awaiting trial. In Parrot v. United States, 
24= Fed. Supp. 195, it was stated that alhtough there was no abso- 
lute test as what constitutes Ccelay within the Sixth Amendment, 
where the delay in »drincging criminel prosccution to trial is sub- 
stantial, the prejudice may be presumed ane it is the government's 
burden to show proof that no prejudice has been incurred. It is 
submitted that in the present case a 13-month dclay is so substan- 
tial that such prejudice may bc presumed, and the government has 
never met their burden of showing no prejudice has occurred, parti- 
cularly in view of the fact that the appcllant was incarcerated for 
a longer perioc preccding trial than he wes actually sentenced. 
III. The Prosecution Continuously Brought to the Attention 

of the Jurors Matters Not Proper for Their Considera- 

tion, and in So Doing Caused Prejudicial Frror “hich 

Improperly Affected and Influencee the Jury and Pro- 

Gucee a ~“rongful Conviction. 

The appellant was on trial for carrying a deadly weapon, namely 

a gun, which was allegedly found on him after a scarch in which he 
was a passcngcr in 2 vehicle which hac been stopped for a traffic. 
violation. There were three othcr passengers in the vehicle and 
guns werc found'on two of the othcr passengers, according to the 
testimony. The Court ruled that the Luck doctrine prevailed, 121 


5 


U.S. App. D.C. 151, 345 F.2d 763 (1965). Revertueteses the appel- 
lant was askcd after this ruling if a robbery complainent was 
brought in and as*:ed to identity the appellant, and the appellant 
was asl:ed if the police were trying to pin a »um rap os hin. Three 
guns were also marked for icentification in open court before the 
jury and displayed by the marshals in clearinc them in front of the 
jury. Police officers were brought in to testify, taxing the guns 


from other parties at the scene of the arrest, when the appellant 


was thesole defendant on trial in the case. The prosecutor further 


walked around the courtroom in front of the jury repeatedly click- 
| 
| 

ing the gun allegedly taken from the appellant, although this was 


done inadvertently. Thus, thc jury wes unduly influenceé anc al- 


though objections were made to some of this conduct, the cumulative 


| 


effect and the corroborating effcct of the evidence was unduly pre- 


i 


judicial. 
In Gregory v. United States, 369 F.2d 135 (1955), it was pointcd 


out that the danger with evidence with respect to two different acts 
is that they will cumulate in the jurors' minds and tend to prove a 
defendant guilty of both acts. Further, the evidence of one of the 
acts may be so weak that the primary uscfulness of the other act is 
to support the government's case in the seconée act. rt is submittcd 
that this is what occurred in the present case. | 


—S— | 


‘ith the testimony of the police officers concerning taking 
guns from the other passengers in the car, ane the display of thc 
guns allegedly taxen from the other passengers, in front of thc 
jury, w2s improperly »Srought to the attention of the jurors so that 
matters no proper for their consideration was secured by the jury. 
State v. Comes, 62 N.™.2€ 753. Furthermore the sustaining of some 
of the objections by the Court were insufficient to ward off the 
Ganger entirely, because the damage had been done. Blumenthal v. 
United States, 332 U.S. 539 (1947). 

The jury mey use evidence of one crime to infer a criminal dis- 
position of 2 cefendant from which is found his guilt of another 
crime, or the jury may cumulate evicence of various crimes charged 
an<= find guilt when, if they were consicered separately, they would 
not so find. Prejudice may also resiéc in the minds of the juny in 
a latent feeling of hostility engendered b: the charging of several 
crimes, 2s Gistinct from only onc. Thus, the constant testimony of 
the guns obtained from the other passengers and display of guns ana 
asking of the appellant if police officers showed him a cun was pre- 
judice in the minds of the jurors. Drew v. United States, 11° U.S. 
App. D.C. 15, 331 F.2d 2S. 

The evidence suomitted in the present case of taking the one 
from the other passengers in thc vchiclc ane the reference to bcing 


A 


confronted with a rolbpery complainant to sce if he woulc be able to 
idcntify thc appellant, and the cucstion of whether the appcllant 


was having a bum rap pinned on ia »2y the police, increased the 


likelihood that the jurors made an improper inference ‘therefrom, and 
such actions werc of such 2 nature that the jury might regarce this 
as corroborative of the evidence presented solely with respect to 
the appellant ane the police officer searaching hia, under Drew. 
Although thc prosecution attempted to utilize the evidence of 
the removal of guns from the other passengers in the vehicle and the 


identification of the guns taken from the other passengers as im- 
peaching the credibility of the appellant, this never occurred. The 
prosecution further argued in the closing argument that the jury had 
a choicc to believe the testimony of one officer who too': a gun from 
@ passenger in the vehicle next to the appellant, or the appcllant's 
statcment that he saw no guns ta7zen from anyone at the sccne of his 
arrcst. This argument was totally outside of the semheesy pre- 
sented. Garris v. United States, U.S. App. D.C. No. 21,142, Feb. 


14, 1962. | 


CCNCLUSICN 


Fo all of the reasons stated above, it is respectfully sub- 
mitted that the lower Court erred in not granting the motion to sup- 
| 
press the evidence, and the motion to dismiss the indictment for lack 
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of a speedy trial, anc the motion for a mistrial, and it is re- 


quested that this Court reversc saic lower Court. 


Lawrence J. “inter 

Attorney for Appellant 
15 15th Street, N. 1. 
“ashington, D.'C. 20005 
NA 3-4087 | 
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ISSUES PRESENTED 


In the opinion of appellee, the following issues are 
presented: 


Do appellant’s claims of error relating to speedy trial, 
unlawful search and prejudicial prosecutor conduct point 
up reversible error where 


(1) the delay between arrest and trial was primarily 
caused by the processing of pre-trial motions ini- 
tiated by appellant and his co-defendant, 

(2) the police action leading up to appellant’s search 
was not only reasonable but imperative, and 

(3) the prosecutor conduct mentioned was either per- 
fectly proper trial tactics or certainly not such as 
to prejudice the fairness of appellant’s trial? 


This case has not previously been before this Court under the 
same or similar title. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,945 


FRANK MACKLIN, JR., APPELLANT 
Vv. 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In March 1968, appellant was tried before jury and 
Judge Joseph Waddy on a charge of carrying a dangerous 
weapon (pistol).1 The jury found appellant guilty and 
Judge Waddy sentenced him to 4 to 12 months imprison- 
ment. Appellant rests his call for reversal on claims re- 
lating to speedy trial, illegal search and prejudicial prose- 
cutor conduct. 

The facts material to the claims raised are the follow- 
ing. Appellant, along with three others, Pendergraph, 


122 D.C. Code § $204 (1967). The felony charge arose due to 
appellant’s already having been convicted of a felony. See Informa- 
tion, filed by Government March 11, 1968. 


(1) 
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Butler and Williams, was arrested on January 20, 1967, 
around 2:45 a.m. All except Williams were found to be 
carrying loaded pistols when arrested. Just prior to arrest 
all four were riding together in a car, Williams the driver. 
Williams was not indicted, apparently because he was not 
found in actual possession of a pistol. The three others 
were indicted in March 1967. Arraignment for all three 
was also scheduled for March, but Pendergraph and But- 
ler failed to appear. Appellant entered a plea of not 
guilty with appointed counsel present and was remanded 
to jail. Pendergraph and Butler were picked up on bench 
warrants and committed to custody. Pendergraph moved 
for a mental examination and on April 21 was granted 
his request and committed to St. Elizabeths Hospital for 
a 60 day examination. On April 26 appellant filed a pro 
se motion to dismiss his indictment which was denied. 
Appellant at that point was represented by a new attor- 
ney who continued to represent him throughout the pre- 
trial and trial proceedings and presently on appeal. On 
July 7 Pendergraph was found competent to stand trial 
after a hearing and after St. Elizabeths Hospital had 
filed a report to that effect. On August 3 the Government 
certified the case as ready for trial. On August 17 a 
second pro se motion by appellant for dismissal of his 
indictment, plus a motion to suppress evidence, was filed. 
On August 29 the indictment as to Butler was dismissed 
because he had previously been convicted of a Court of 
General Sessions misdemeanor charge arising out of the 
same incident. On September 15 motions to suppress evi- 
dence as to appellant and Pendergraph were heard by 
Judge John J. Sirica and denied. On September 19, pur- 
suant to Pendergraph’s petition, an independent psychia- 
trist was appointed to evaluate his mental condition. On 
December 1 another of appellant’s motions to dismiss for 
lack of speedy trial was denied. On February 27 Pender- 
graph was granted a change of counsel and the court 
sua sponte severed his case from appellant’s. Less than 
two weeks later appellant was tried and convicted. 
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At the September 15 pre-trial motion to suppress hear- 
ing, the Government produced the following evidence. 
Shortly after 2 a.m. on January 20, 1967, Officer Walter 
Franek was cruising the area around the 1300 block of 
8th Street, N.W., pursuant to a lookout for a fresh rob- 
bery at 1306 8th Street. The lookout included a descrip- 
tion of two Negro males, their height, build and skin 
shade, in their twenties, one wearing a dark full length 
coat, the other wearing a brown leather jacket, both 
armed. At 12th and R Streets, N.W., four or five blocks 
from the robbery scene, Officer Franek saw a car go 
through a flashing red light. He stopped the car, which 
had four Negro males in it, and going up to the car, no- 
ticed that the two males in the back seat appeared by 
their coats to match the robbery lookout. Recognizing 
that a common method of robbery operation was to run 
a ways on foot and then get a ride with waiting com- 
panions, and knowing that the lookout robbers were 
armed, Officer Franek acted as if he were conducting a 
routine traffic stop and asked the driver to come back 
to his patrol car and show him registration. While doing 
this, Officer Franek radioed for assistance for the possible 
robbery apprehension. Within moments assistance ar- 
rived. (Motion Tr. 7-25.) 

Officer Walter Whited was one of the officers who re- 
sponded to Officer Franek’s assistance call. He had seen 
the car in question parked close by minutes before in 
the heavy robbery zone, had decided to keep the car under 
surveillance, but had lost it. When he arrived to aid Offi- 
cer Franek, three persons were still in the car, one was 
back with Officer Franek. The three were asked to step 
out of the car. When the two from the back seat, appel- 
lant was one, were lined up alongside the car, Officer 


2 There are three separate transcripts in the record. The tran- 
script of the motion to suppress hearing will be referred to as 
“Motion Tr.”. The trial was transcribed by two different court 
reporters and their respective portions will be referred to by their 
last names, “Brockmeyer Tr.” and “Maher Tr.”. 
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Whited observed them start to go into their pockets.* They 
were then searched and a loaded pistol was found on each. 
(Motion Tr. 28-38.) 

After the four were taken to the precinct, they were 
shown to the 1306 Sth Street robbery victim, but he was 
unable to make any positive identification (Motion Tr. 
26). 

Appellant’s counsel renewed his motion for dismissal 
of the indictment for lack of speedy trial, and was denied. 
(Motion Tr. 43-47.) 

At trial, the Government’s case-in-chief evidence was 
brief, consisting primarily of Officer Hughes’ account of 
searching appellant and finding a loaded gun on him* 
(Brockmeyer Tr. 3-18). Appellant took the stand and 
testified that no gun was taken from him and that he 
did not see any guns taken from anyone else in the car 
(Brockmeyer Tr. 24-31). During cross-examination Gov- 
ernment counsel introduced the other guns seized on Janu- 
ary 20 (Maher Tr. 6). The guns were cleared by a mar- 
shal for safety reasons prior to being presented. Govern- 
ment counsel asked appellant if he was saying the police 
officers were “pinning a bum rap” on him (Maher Tr. 11). 
He also asked appellant if he had been viewed by a robbery 
victim when taken to the precinct (Maher Tr. 15). Appel- 
lant’s counsel informed the court that Government coun- 
sel had been clicking the gun taken from appellant during 
his cross-examination. The court had not seen any such 
clicking. Government counsel told the court that if he had 


2A more detailed account of how the three from the car were 
searched was developed at trial by two officers who were not called 
to testify at the motion to suppress. Officer Bertrum Breedlove, 
who was on the scene for assistance, saw a gun bulge beneath 
Butler’s sweater as he alighted first of the three from the car. 
Breedlove grabbed the gun and then found a second one in Butler’s 
pocket. (Maher Tr. 63-64). Officer Eddie Hughes, also part of the 
assistance officers. learned that a gun had been taken from Butler 
and immediately searched appellant, finding a .38 six shot revolver, 
fully loaded, tucked in his belt (Brockmeyer Tr. 6, 10-11). 


* See note 3, supra. 
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done it, it was inadvertent and apologized. (Maher Tr. 
22, 90, 91). 

On rebuttal, Government counsel presented the officers 
who had seized the other guns (Maher Tr. 63, 64, 76). 
In closing argument, Government counsel summed up 
briefly by saying the case turned on whether the jury be- 
lieved Officer Hughes’ account of getting the gun off ap- 
pellant, corroborated by the testimony of the other offi- 
cers, or appellant’s account (Maher Tr. 105). 


ARGUMENT 
Appellant has pointed up no reversible error. 


A. Appellant’s right to a speedy trial was not violated 


The violation of speedy trial predicate is unreasonable 
pre-trial delay accountable to the Government and preju- 
dice to the presentation of an accused’s case resulting.® 
Neither part is present in this case. The delay of 13 
months between arrest and trial was due to no fault of 
the Government. Appellant’s case was certainly properly 
tied to Pendergraph’s at the outset, and all delay was due 
to the processing of pre-trial matters initiated by appel- 
lant and Pendergraph. No prejudice in the conducting 
of appellant’s trial has been indicated. To the contrary, 
if anything, appellant was benefitted by virtue of the 
fact that one of his companions, Butler, became available 
to testify without self-incrimination problems due to the 
intervening Court of General Sessions disposition of his 
case. 


B. The search of appellant was reasonable and valid. 


Recent decisions of this Court and the Supreme Court 
have made it abundantly clear that police officers have 
an action flexibility in moving to investigate suspicious 


5 Hedgepeth v. United States, 124 U.S. App. D.C. 291, 364 F.2d 
684 (1966); Hedgepeth v. United States, 125 U.S. App. D.C. 19, 
365 F.2d 952 (1966). 
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and potentially dangerous street situations so long as 
the actions taken are reasonable in terms of scope and 
occasion for exercise.* The events leading up to appel- 
lant’s search are a prime example of good and prudent 
police work. Officer Franek on the basis of a lookout was 
patrolling for armed perpetrators of a fresh robbery. 
Within blocks and minutes of the robbery he saw a car 
go through a red light. Stopping the car, he saw two 
persons in the back who appeared to match the lookout 
description of the armed robbers. He called for assist- 
ance. Certainly it was reasonable to have the persons get 
out of the car for a closer look.* With nothing more, 2 
search for weapcns at that point would have been emi- 
nently reasonable. With the officers’ accounts of the first 
gun being seized because a gun bulge was seen and of 
appellant’s going into his pockets, further search action 
became not only reasonable but imperative.® 


C. Government counsel’s conduct was proper and cer- 
tainly did not constitute reversible error. 


Appellant points to several aspects of Government 
counsel’s conduct of the trial which taken together alleged- 
ly constitute prejudicial error. The contention has no 
merit. 

Questioning appellant as to whether he thought the 
police were “pinning a bum rap” on him and whether he 
was shown to a robbery victim were perfectly proper once 
appellant had testified so as to indicate if believed that 


*Terry V. Ohio, 392 U.S. 1 (1968); Allen v. United States, 
— US. App. D.C. ——, 390 F.2d 476 (1968); Bailey v. United 
States, 128 U.S. App. D.C. 354, 361, 389 F.2d 305, 312 (1967) 
(concurring opinion of Judge Leventhal) ; Dorsey v. United States, 
125 U.S. App. D.C. 355, 372 F.2d 928 (1967). 


* Dorsey V. United States, supra note 6. 
8 Terry V. Ohio, supra note 6. 


? Any possible sham arrest inference is negatived by Franek’s 
calling in for assistance regarding robbery suspects and the fact 
that appellant was later shown to the robbery victim. 
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the officers were lying or had acted in bad faith.” The 
presenting into evidence of the other guns seized was done 
only after appellant had said he saw no guns taken, im- 
plying that none were taken. As such going into the other 
guns was a perfectly proper impeachment tactic. The 
clearing of the guns by the marshal was a standard safety 
step and in no sense prejudicial.** Government counsel’s 
inadvertent clicking of appellant’s gun can not reasonably 
be viewed as constituting prejudicial error.** The closing 
argument credibility comparison between Officer Hughes 
and appellant was proper and accurate. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
THOMAS LUMBARD, 
CLARENCE A. JACOBSON, 
Assistant United States Attorneys. 


10The good faith of Government counsel in asking about the 
robbery victim is demonstrated by his efforts at the beginning of 
trial to avoid all reference to the robbery situation (Brockmeyer 
Tr. 5). In fact it was defense counsel who opened the robbery door 
during his cross-examination of Officer Hughes (Brockmeyer Tr. 
12-13). 


22 See Maher Tr. 90-91. 
12 Cf., Miller v. Pate, 386 U.S. 1 (1967). 
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